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Fiduciary Standards:
The best choice for Main Street investors?



Fiduciary Standards:
Do consumers need or want costly solutions in 
search of a problem?
A 2010 LIMRA survey* of U.S. consumers validates what every NAIFA member already knows: Americans need affordable 
financial advice.

According to the survey, most consumers said they have limited financial knowledge and funds to invest, but they want the freedom 
to choose from a variety of products, services and  advice that will be most affordable and effective in securing their financial needs. 

Most investors are also unwilling to pay up-front fees for financial advice. Since advisors charging assets under management (AUM) 
fees usually require hefty minimum investments, investment professionals who are paid by commission provide the only opportunity 
for individualized guidance for many investors.

Most Consumers Have Modest Amounts to Invest
Only 17% can afford to invest more than $250 or more a month
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 ❖ The Securities and Exchange Commission is writing a 
rule to impose a harmonized fiduciary standard on 
broker-dealers and investment advisers.

 ❖ The Department of Labor is proposing a rule to 
change the definition of fiduciary under the Employee 
Retirement Income Security Act (ERISA).

NAIFA Members Serve Middle-Market Consumers:
•		58%	of	clients	earn	less	than	$100,000	a	year
•		Just	11%	earn	more	than	$250,000	a	year
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Community-based NAIFA members, many of whom are small business owners, mostly serve consumers whose household 
incomes fall in the middle-market range and are in need of affordable financial advice. For decades, NAIFA members have 
been able to offer a range of options to Main Street investors, yet efforts under way at two separate agencies could undermine 
consumer access to their services: 



Securities and Exchange Commission Fiduciary Proposal
The Dodd-Frank Wall Street Reform Act required the SEC to 
study the standards governing broker-dealers and investment 
advisers, and gave the agency discretion to write a rule 
imposing a harmonized fiduciary standard on broker-dealers 
and investment advisers when they provide personalized 
investment advice to retail clients. The premise behind the 
harmonization effort is based on the perception that the 
fiduciary duty governing registered investment advisers who 
sell financial advice and manage client assets provides greater 
investor protection than the suitability standard governing 
broker-dealers and their registered representatives who sell 
securities products. In written comments to the SEC, NAIFA 
argued that the suitability standard is more robust and reliably 
enforced than the fiduciary standard.

In December 2010, the results of a LIMRA survey of NAIFA 
members said that the costs of increased regulation and liability 
associated with a fiduciary standard could force them to 
discontinue providing some services to middle-market clients. 
In January 2011 the SEC staff released the results of its Dodd-
Frank mandated study and recommended the SEC proceed 
with its new authority to implement a harmonized fiduciary 
standard. Two SEC Commissioners dissented from the 

recommendations, citing the Study’s failure to demonstrate 
that consumers are being harmed by the suitability standard, 
and the lack of economic analysis to determine the impact 
a uniform fiduciary standard could have on middle-market 
investor access to affordable financial advice and services. 

Because NAIFA members serve the middle-market, they are 
primarily paid commissions which are often an affordable 
option for investors who cannot pay the large up-front fees 
usually required by investment advisers.  Recognizing this, 
the Dodd-Frank Act specifies that the SEC cannot write a 
fiduciary rule that holds persons in violation of such a standard 
simply because they are paid by commission. The Act also 
specifies that broker-dealers must be allowed to offer only 
the products they are contracted to sell. These safe harbors 
are critically important for any standard. 

NAIFA’s chief remaining concern is what the fiduciary 
standard of “best interest of the client” means when applied to 
recommendations made in conjunction with sales of securities 
products. Because “best” is a subjective standard, NAIFA is 
concerned that liability risk could drive up costs and reduce 
middle-market investor access to affordable financial  services.



Department of Labor Fiduciary Proposal
In October 2010, the Department of Labor  (DOL) proposed 
an expanded definition of “fiduciary” under ERISA and the 
tax code that pulls in anyone who receives compensation in 
any way connected with providing individualized investment 
advice to employee benefit plans, plan participants, or 
individual retirement arrangement (IRA) owners.  A fiduciary 
under ERISA or the tax code cannot receive commission-
based compensation unless the DOL grants a “prohibited 
transaction exemption” (PTE), which usually includes 
numerous conditions and requirements. ERISA fiduciaries 
are also subject to personal liability for failing to act solely in 
the interests of participants and beneficiaries.

Under regulations that have been in place since 1975, someone 
who gives investment advice to an employee benefit plan 
and does not have discretionary control over the plan will be 
subject to the ERISA fiduciary standard only if a five-part test 
is met. The test essentially has allowed advisers and clients to 
choose whether advice will be provided on a non-fiduciary 
or f iduciary basis. The DOL’s proposed redefinition turns 
this situation on its head, and presumes that any person is a 

f iduciary who provides investment information to a plan, 
participants, or IRA owners, unless an exception applies. 
The exceptions currently proposed are too vague to preserve 
consumer access to investment guidance.

The DOL proposal suffers from numerous f laws. The 
inclusion of IRAs in the proposal is particularly egregious, 
since IRAs are not even subject to ERISA, the DOL did no 
cost analysis for IRAs, and consumers have complete control 
to choose and change their IRA service providers. No recent 
act of Congress authorized the proposed new definition, and 
the DOL has not provided any quantif iable data about the 
problem it is purporting to solve. The DOL has announced 
it will propose a revised rule along with clarif ied PTE’s 
in early 2012, but it also has clearly stated its intent to still 
include IRAs. 

The DOL says its proposal will protect consumers from 
conf licted advice, but NAIFA believes the likely result will 
be that professional investment guidance for retirement savings 
will become more expensive or not available at all for small 
accounts or individual plan participants. 
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How Do Consumers Want to Pay For Advice?
7 out of 10 do not want to pay a fee up front 



SEC Fiduciary DOL Fiduciary
Origin: study and optional rulemaking authorized by Dodd-Frank 
July 2010.

Origin: Agency decided to reinterpret 1974 law without recent 
Congressional action.

Application: all securities transactions through broker-dealers. Application: tax-advantaged savings vehicles including 401(k)s, 
403(b)s, IRAs.

Effect on compensation: Dodd-Frank says any rule must protect 
commissions and proprietary products.

Effect on compensation: fiduciary status would prohibit the forms of 
compensation currently used to compensate advisors for most IRAs 
and many employee benefit plans.

Impact on consumers: higher costs and less access to professional 
investment guidance for smaller investors.

Impact on consumers: less access to investment education through 
employers; could decimate market for small IRA accounts. 

NAIFA’s main concern: inadequate evidence of 
consumer harm to justify requiring fiduciary status, 
and no economic analysis has been done to determine 
impact on middle-market consumers.

NAIFA’s main concern: inadequate evidence of 
consumer harm to justify requiring fiduciary status, 
and no economic analysis has been done to determine 
impact on middle-market consumers. 

Status: SEC completed study in which two of five Commissioners 
dissented; starting process of drafting regulations.

Status: DOL planning to propose revised regulations in  
early 2012. 

What NAIFA is asking: The SEC needs to complete its job 
mandated by Congress by assessing the costs of a fiduciary 
standard, and ensure that any regulation changing existing 
standards will not result in fewer choices and increased 
costs for average investors to continue to receive investment 
advice. 

Congress should use its oversight authority to ensure that the SEC 
appropriately fulfills its requirements set by Dodd-Frank.

What NAIFA is asking: The DOL should not be regulating IRAs. For 
employer-provided plans, the DOL should reassess what problems 
legitimately require fixing in light of other new regulations, and en-
sure that any re-proposed regulation will not result in fewer choices 
and increased costs for average investors to continue to receive 
investment advice.

Congress needs to ensure that the DOL does not overstep its 
regulatory authority or contradict the guidelines set by Dodd-Frank.

Fiduciary Standards:  
A side-by-side look at the SEC and DOL proposals 



BONUS

SALARY

AUM	FEES

PLANNING	FEES

REIMBURSEMENT

COMMISSIONS

NAIFA members are mostly paid through sales commissions
Average Compensation Mix

77%
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*About the Surveys
LIMRA conducted a Web-based survey of active NAIFA members during the time period of Oct. 7–20, 2010. Results are based on responses 

from 3,372 NAIFA members with a margin of error of plus or minus two percentage points.

LIMRA facilitated an Internet survey by Opinion Research Corporation conducted Oct. 11–13, 2010. Results are based on responses from 

1,008 U. S. adults age 18 or older, representative by gender, age, region and race. The margin of error is plus or minus three percentage points.

About NAIFA:
Founded in 1890 as the National Association of Life Underwriters, NAIFA comprises more than 600 state and local 
associations representing the interests of approximately 200,000 agents and their associates nationwide. NAIFA 
members focus their practices on one or more of the following: life insurance and annuities, health insurance and 
employee benefits, multiline, and financial advising and investments. The Association’s mission is to advocate for a 
positive legislative and regulatory environment, enhance business and professional skills, and promote the ethical 
conduct of its members.

NAIFA MEMBERS
SERVING MAIN STREET INVESTORS


